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IN THE CIRCUIT COURT OF WETZEL COUNT 1, WEST VIRGINIA

STATE OF WEST VIRGINIA
ex rel. DARRELL V. McGRAW, JR.,
Attorney General,

Plaintiff/Petitioner,

V. CIVIL ACY ION NO. 07-C-126
IAMS FUNERAL HOME

d/bfa IAMS and |IAMS FUNERAL HOME, INC.; and

JOHN L. IAMS, I, Individually and as

Owner of lams Funeral Home,

Defendants/Respondents.

AMENDED COMPLAINT, PETITION FOR RULE TO SHOW CAUSE
AND PRELIMINARY AND PERMANENT NJUNCTION

This action is brought pursuant to the West Virginia Ci:nsumer Credit and Protection
Act, West Virginia Code § 46A-1-101 ef seq. ("WVCCPA"}: .nd the West Virginia Preneed
Funeral Contracts Act, West Virginia Code § 47-14-1, et se 1. ("Preneed Act”). The State
of West Virginia ex rel. Darrell V. McGraw, Jr., Attorney General ("State”), has reason to
believe that lams Funeral Home d/b/a lams and lams Funer::| Home, Inc. (“IFH") and John
L. lams, ll, individually and as owner of lams Funeral Home ("lams"), (collectively,
“Defendants”) have violated the WVCCPA and the Prer=sed Act by misappropriating
preneed funeral contract buyers’ funds, failing to file requirec documentation with the State
and failing to obtain required licenses to do business. The S: ate brings this action to enjoin
and restrain the Defendants from further violating West \' rginia law. The State seeks
preliminary and permanent injunctive relief, attorney’s fees & 1d costs, damages, restitution

and civil penalties.
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preliminary and permanent injunctive relief, attorney's fees  ad costs, damages, restitution
and civil penalties.
PARTIES

1: Plaintiff, the State of West Virginia brings this = ction by and through Darrell V.
McGraw, Jr., Attorney General for the State of West Virgiiia. The Attorney General is
authorized to bring this action pursuant to West Virginia Ci:de § 46A-1-101, et seq., and
specifically West Virginia Code § 46A-7-102, § 46A-7-101, § 46A-7-110, § 46A-7-111,
§ 47-14-11, § 47-14-12.

2 IFH is a West Virginia company and is located at 833 3rd Street, New
Martinsville, Wetzel County, West Virginia.

3. lams is a West Virginia resident whose last kr-»wn address is 829 4th Street,

in New Martinsville, West Virginia, and is the owner and oy arator of IFH.

JURISD N
4, This Court has jurisdiction to hear this matter »ursuant to Article VI, Section
6 of the West Virginia Constitution and West Virginia Code § 51-2-2.
5. Venue is proper in this Court pursuant to We it Virginia Code § 46A-7-114
and W. Va. Code § 56-1-1(f).
LEVANT PERIOD OF TIM!!
6. The Defendants have engaged in continuous violations of the Preneed Act

and the WVCCPA from at least 2001 to the present.
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RELEVANT LAW

7. No person may sell, make available, receive hold, control, or manage any
funds or other things of value tendered as payment on a preneed funeral contract’
(“preneed contract”) unless such person has obtained a ce tificate of authority ("COA") or
renewal thereof from the Preneed Funeral Services Diviiion of the Office of Attorney
General ("Preneed Division™), W. Va. Code § 47-14-3(a).

8. Each COA holder must renew its COA by Jue 30 of each year and pay a
$200.00 fee annually, W. Va. Code § 47-14-3(c) and (f).

9. No agent or employee of a COA holder may sell preneed contracts in this
state without having first obtained a license from the Prene xd Division, and every person
who sells preneed contracts for the COA holder must renew their license annually and pay
an fee of $25.00, W. Va. Code § 47-14-4.

10. Every time a preneed contract is sold, the c::nsumer is charged a $20.00
contract recording fee. This fee, along with a copy of the « ontract, must be submitted to
the Preneed Division within ten (10) days of the contra it's execution, W. Va. Code
§ 47-14-8(f).

11.  The preneed contract buyer's (“contract buye: *") money paid to any person

for a preneed contract must be deposited within thirty days « f receipt in a trust or a special

! A “preneed funeral contracl’ is defined as any contract, agree nent, mutual understanding, series
or combination of contracts, agreements and mutual understandings, Ir« luding a contract that is financed by
the purchase of an insurance policy or annuity, under which, for a speci” zd consideration paid in advance of
death in a lump sum or by installments, a person promises to furnish - make available or provide funeral
services, funeral goods or burial goods for use at a time determinable by he death of the contract beneficiary
who Is either named or implied therein. W. Va. Code § 47-14-2(12).

2uContract Buyer' means any person, whether or not a contrac: beneficiary, who purchases goods
or services pursuant fo 2 preneed funeral contract but does not inclu:le any person other than a natural
person.” W. Va. Code § 47-14-2(3).

3
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life insurance policy until such time as funeral goods and services are needed, W. Va.
Code § 47-14-5(a)(3).

12.  The contract seller’ may only retain up to t: n percent of the total original
amount paid by the contract buyer to cover selling expense 3, servicing costs and general
overhead, W. Va. Code § 47-14-5(a)(1).

13.  Once the contract buyer's money is deposited, the funeral provider may only
withdraw the funds after the death of the contract beneficiz v and the performance of the
preneed contract. W. Va. Code § 47-14-6(a).

14.  All preneed contracts performed within a spe cified six month period by any
contract seller, must be reported to the Preneed Division. The death beneficiary report
must include an accounting of all expenditures from th3: trust, 142 C.S.R. § 8-8.2.
(Legislative Rule Pertaining to the Administration of Prene2d Burial Contracts, attached
hereto as Exhibit A and incorporated by reference herein).

15.  Contract buyers may transfer the preneed co- tract atany time, W. Va. Code
§ 47-14-8(h).

EACTS

16. The Defendant, lams, operates IFH, a fueral home located in New

Martinsville, West Virginia, and is engaged in the sale : .nd performance of preneed

contracts on behalf of West Virginia consumers.

3Contract Seller’ means a person, his agent or his employee w 3 sells, makes available or provides
preneed funeral contracts.” W. Va. Code § 47-14-2(4).

4
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17.  In 1988, a certificate of authority to sell and | 2rform preneed contracts was
issued to IFH by the Preneed Division (Affidavit of Ralph L iton, CPA, attached hereto as
Exhibit ("Ex.") B and incorporated by reference herein).

18. IFH also obtained a license for an employee to sell preneed contracts that
would be serviced at IFH. (Ex. B).

2001

19. The audit on or about August 14, 2001 uncc rered several violations of the
Preneed Act and the WVCCPA (Voluntary Assurance of Jiscontinuance (“Assurance”)
dated November 28, 2001, attached hereto as Exhibit C #nd incorporated by reference
herein).

20. |FH had failed to record preneed contracts w th the Preneed Division.

21. IFH also failed to pay the fees associated w th recording those contracts.
(Ex. C).

22. IFH had failed to deposit funds from preneed :ontracts in a trust account or
insurance policy within thirty (30) days of receiving such fuds from the contract buyers.
(Ex. C).

23. IFH also failed to submit death beneficiary resorts to the Preneed Division
following the performance of the preneed contract. (Ex. C).

24.  As a result of the audit findings, the Defendz its agreed to comply with the
requirements of the Preneed Act in the future and to pronibit John L. lams, Sr. From
conducting any transactions on behalf of IFH or represent | “H in any capacity. (Ex. C).

of the De ants to Timely Re C JA in 2003 and 2004
25.  In June of 2003, the Defendants failed to tim: ly renew their COA. (Ex. B).

5
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26. Defendants also failed to obtain a license for 1 1eir employees to sell preneed
contracts. (Ex. B).

27. The Defendants eventually renewed their C DA and license only after the
State notified Defendants legal action would be taken oth:rwise. (Memorandum dated
August 5, 2003, attached herete as Exhibit D and incorpo- ated by reference hersin).

28. Again in 2004, the Defendants failed to ren :w their COA and license by
June 30, 2004,

29. Subsequently, the Defendants renewed the “OA and license on or about
July 13, 2004.

C. A Second Audit Was Conductec in 2005

30. Onorabout February 28, March 1 and Marck 2, 2005, the Preneed Division
conducted a second audit of IFH . (Assurance dated Septerr ber 12, 2005, attached hereto
as Exhibit E and incorporated by reference herein).

31. The audit revealed Defendants had misappro wriated contract buyers’ funds
and had failed to file required documentation with the Pren 2ed Division. (Ex. E).

32. Defendants had not depcsited at least fou- consumers' funds into trust
accounts within thirty days of receipt (Ex. E).

33. Ethel Faye Miller purchased a preneed contra: t on or about March 19, 2004,
for $1,372.70. (Preneed Contract of Ethel Faye Miller, atti: shed hereto as Exhibit F and
incorporated by reference herein).

34. Jimmie C. Mahana purchased a prenead contract on or about
August 11, 2004, for $6,862.74. (Prenead Contract of Jimriie Mahana, attached hereto

as Exhibit G and incorporated by reference herein).

12
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35. JimWeekley purchased a preneed contract f«.r Thelma Weekley on or about
August 23, 2004 for $9,133.30. (Preneed Contract of The ma Weekley, attached hereto
as Exhibit H and incorporated by reference herein).

36. AdaHaught purchased a preneed contract ¢ 1 or about August 18, 2004 for
$5,904.80. (Preneed Contract of Ada Haught, attacted hereto as Exhibit | and
incorporated by reference herein). She paic $1,354.00 c=sh and the balance was to be
paid from her life insurance policy. (Exhibit I).

37. The funds paid for the prenead contracts or Ethel Faye Miller, Jimmie
Mahana, Thelma Weekley and Ada Haught totaled $18,7:2.74.

38. If the Defendants had retained a full ten perc::nt of the funds, as allowed by
law, they could have kept $1,874.27 of these four contract b iyers' payments. The balance
should have been deposited in trust accounts.

39. However, the full amount of $18,742.74 was . aposited in IFH's account and
$6,137.53 of it was spent by IFH for its own use and benef:. The fotal amount spent was
well in excess of the 10% IFH could have lawfully retainec 0 cover costs.

40. The audit also discovered at least thirteen (13) preneed contracts had not
been recorded with the Preneed Division. (Ex. E).

41. Additionally, the fees associated with recordin: | these contracts had not been
paid to the State. (Ex. E).

42. Defendants had alsc failed to submit death be \eficiary reports to account for
expenditures in the performance of eighty four (84) prenee: | contracts. (Ex. E).

43. On or about September 12, 2005, the Defer dants entered into a second

Assurance to comply with all requirements of the Preneed .\ct. (Ex. E).

8
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D. Failure of Defendants to Timely Rene v COA in 2006
44, By June 30, 2006, the Defendants were in violation of two Assurances and

the Preneed Act when they failed to rerew IFH's COA. (E: . B).

45. Defendants also failed to renew the licens:: for IFH's employees to seil
preneed contracts. (Ex. B).

46. Defendants renewed the COA and license on or about July 3, 2006. (Ex. B).

E. Failure of Defendants to Renew COA in 200 and the Third Audit

47.  Again in 2007, the Defendants failed to reney ' their COA by June 30, 2007.
(Ex. B).

48. The Defendants also failed to renew the licer se for IFH's employees to sell
preneed contracts.

49. Consequently, the Defendants were selling anc performing preneed contracts
in the state of West Virginia without 2 COA or license.

50. A third audit was performed by the Prineed Division on or about
August 27, 2007. (Ex. B).

51.  The audit revealed the Defendants had failec to submit a death beneficiary
report to account for the expenditures in the performanc: of twenty five (25) preneed
contracts. (Ex. B).

$2. The audit also revealed the Defendants failec ‘o keep copies of at least two
(2) consumers' preneed contracts. (Ex. B).

53. Duringthe months leading up to the audit, the | reneed Division had received
reports that the Defendants were failing to respond to contra :t buyers’ requests to transfer
preneed contracts to other funeral providers.

9
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54, During the 2007 audit, the State asked th : Defendants about three (3)
transfer requests and lams responded that he would imm: :diately resolve those matters.
(Ex. B).

55. As of September 10, 2007, the Defendants had not honored the three (3)
requested transfers. (Ex. B).

56. On September 11, 2007, the State issue: a letter to the Defendants,
requesting that the Defendants agree to relinquish their prey eed contracts and refrain from
selling or servicing preneed contracts in the state of West /irginia. (Ex. B).

57. Only after receiving the State’s letter did the Defendants complete the
transfer of the three (3) preneed contracts. (Ex. B).

58. Following the 2007 audit, the Preneed Divisicn learned that the Defendants
did not have a business registration certificate issuec by the West Virginia Tax
Commissioner. (Certificate of Absence of Official Record d: ted October 1, 2007, attached

hereto as Exhibit J and incorporated herein).

CAUSES OF ACTION
First Cause of Action
{(Misappropriation of Ethel Faye Milier s Funds in
Violation of W, Va. Code § 47-14-5(a)(3) i ;: an Unfair or
Deceptive Act or Practice in Violation of W. Va Code § 46A-6-104)
The State repeats and alleges the allegations set fcith in paragraphs numbered 1
through 58 and, in addition thereto, alleges the following:
59. W, Va. Code § 47-14-5(a)(3) mandates that all preneed funds are to be

deposited into a trust account or life insurance policy withir: thirty days of receipt.
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60. On or about March 18, 2004, the Defendant: accepted $1,372.00 on behalf
of Ethel Faye Miller for the purchase of a preneed contract but failed to deposit the funds
in a trust account or insurance policy for eleven (11) monts.

61. Defendants deposited the funds in the Defe:'dants’ own checking account
and spent a portion of contract buyers’ money.

62. Defendants misappropriation of funds from t- e sale of the preneed contract
viclates W. Va. Code § 47-14-5(a)(3) and constitutes an uni 1ir or deceptive act or practice,
in violation of W. Va. Code § 46A-6-104.

Second Cause of Action
(Misappropriation of Jimmie Mahana's Fun:Is in Violation of
W. Va. Code § 47-14-5(a)(3) is an L nfair or
Deceptive Act or Practice in Violation of W. Va. Code § 46A-6-104)
The State repeats and alleges the allegations set fu th in paragraphs numbered

1 through 62 and, in addition thereto, alleges the following:

63. Onorabout August 11, 2004, the Defendants accepted $6,862.00 on behalf
of Jimmie C. Mahana for the purchase of a preneed cont act, but failed to deposit the
funds in a trust account or insurance policy for over five (5. months.

64. Defendants deposited the funds in the Defer jants’ own checking account
and spent a portion of contract buyers' money.

65. Defendants misappropriation of funds from th 2 sale of the preneed contract
violates W. Va. Code § 47-14-5(a)(3) and constitutes an unf: ir or deceptive act or practice,

in violation of W. Va. Code § 46A-6-104.
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